FILED

FILED SUPREME COURT
Court of Appeals STATE OF WASHINGTON
Division | 9/25/2019
State of Washington BY SUSAN L. CARLSON
9/24/2019 4:35 PM CLERK

SUPREME COURT NO. 97708-9
NO. 78282-7-I

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,
V.
PARAMUJIT SINGH BASRA,

Petitioner.

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR KING COUNTY

The Honorable David Keenan, Judge

PETITION FOR REVIEW

DAVID B. KOCH
Attorney for Petitioner

NIELSEN, BROMAN & KOCH, PLLC
1908 East Madison

Seattle, WA 98122

(206) 623-2373



o o w »

m

TABLE OF CONTENTS

Page
IDENTITY OF PETITIONER ....ccoiviiiiiiiiieeecee e 1
COURT OF APPEALS DECISION ..., 1
ISSUES PRESENTED FORREVIEW.....cccooiiiiiiiiiee e 1
STATEMENT OF THE CASE ... 2
ARGUMENT ... e, 5

CrR 8.3(b) AUTHORIZES POST-CONVICTION MOTIONS
TO DISMISS BASED ON ARBITRARY ACTION OR
GOVERNMENT MISCONDUCT THAT PREJUDICED

THE ACCUSED’S RIGHT TOA FAIR TRIAL. ......ccoocein. 5

CONCLUSION ...ttt ... 13




TABLE OF AUTHORITIES

Page
WASHINGTON CASES
Marquez v. Cascade Residential Design, Inc.
142 Wn. App. 187, 174 P.3d 151 (2007) ...ooooiiii 6
State v. Gilman
105 Wn. App. 366, 19 P.3d 1116
review denied, 144 Wn.2d 1011, 31 P.3d 1185 (2001) ................... 6
State v. lvie
136 Wn.2d 173, 961 P.2d 941 (1998) ......vviviiiiiiiiiiiiiiiiiei, 9
State v. Pringle
83 Wn.2d 188, 517 P.2d 192 (1973) ....ooooiriiicie e 4,78
State v. Robinson
153 Wn.2d 689, 107 P.3d 90 (2005). ...ooovvviiiiiieiee e 5
State v. Sonneland _
80 Wn.2d 343, 494 P.2d 469 (1972) ... 1, 10, 12
State v. Woll
35 Wn. App. 560,668 P.2d 610 (1983) ..., 2,6
Utter v. Dep’t of Social & Health Servs.
140 Wn. App. 293, 165 P.3d 399 (2007) ....ovvvveriiiiriiiiiiiiiiiiiiviiiiine, 9
RULES, STATUTES AND OTHER AUTHORITIES
TR 7. 8 e 1,3,9, 10
CrR 8.3 e 1,2,3,4,5,6,7,8,9,10, 11, 12, 13
GR T4.1(@) oo 7
RAP 18,4 e e 1,12



TABLE OF AUTHORITIES (CONT'D)

Page

Former RCW 10.46.000 ... ... 7,10
RCW 10.73.090 ... 3,10
11

RCW 1073100



A. IDENTITY OF PETITIONER

Paramjit Basra, the appellant below, asks this Court to
review the Court of Appeals opinion referred to in section B.

B. COURT OF APPEALS DECISION

Basra requests review of the Court of Appeals published

opinion in State v. Basra, COA No. 78282-7-l, filed August 26,

2019, a copy of which is attached as an appendix.

C. ISSUE PRESENTED FOR REVIEW

CrR 8.3(b) contains no express time limitation and permits
dismissal of “any criminal prosecution” where arbitrary action or
governmental misconduct prejudiced a defendant’s right to fair trial.
Consistent with the rule, petitioner filed a post-judgment motion to
dismiss under CrR 8.3(b). The Court of Appeals held that all post-
judgment motions are untimely under the rule and must instead be
filed under CrR 7.8 and comply with that rule’s time limitations. Is
review appropriate under RAP 13.4(b)(1), (b)(2) and (b)(4) where
the Court of Appéals decision conflicts with this Court’s decision in

State v. Sonneland,' conflicts with the Court of Appeals published

! State v. Sonneland, 80 Wn.2d 343, 494 P.2d 469 (1972).




decision in State v. Woll,> and presents an issue of substantial

public interest?

D. STATEMENT OF THE CASE

The King County Prosecutor’s Office charged Paramijit Basra
with (count 1) Murder in the First Degree and (count 2) Felony
Murder in the Second Degree in connection with the death of his
wife. CP 1-8. In February 2012, a jury convicted Basra on both
counts, the court vacated the conviction in count 2, and Basra was
sentenced to 240 months for the first-degree offense. CP 9-10, 12.
On the date of his sentencing, Basra submitted a letter in which he
moved pro se for dismissal under CrR 8.3(b) based on government
misconduct. CP 457-459. No action was taken on this motion.

Basra appealed, and the Court of Appeals affirmed his
conviction. The matter was remanded, however, for the trial court
to correct the period of community custody. CP 27-37. The
mandate was entered in April of 2014. CP 26.

Basra subsequently exercised several options to further
challenge his conviction. With the assistance of counsel, he filed a

personal reétraint petition.> CP 299. In March of 2016, Basra also

2 State v. Woll, 35 Wn. App. 560, 668 P.2d 610 (1983).

3 This petition would eventually be denied. See CP 298-314.



filed a motion for relief from judgment under CrR 7.8 and, the
following month, renewed his motion to dismiss under CrR 8.3(b).
CP 38-55, 234-247. The CrR 8.3(b) motion contained multiple
challenges to his murder conviction, including arguments pertaining
to improper charging, unlawful interrogation, instructional error, and
vindictive prosecution. CP 234-247. |

The Superior Court found both the CrR 7.8 motion and the
CrR 8.3(b) motion time barred and transferred them to the Court of
Appeals for consideration as additional personal restraint petitions.
CP 114-115, 248-249.

In July of 2017, the Court of Appeals issued an order finding
Basra’s CrR 7.8 motion properly transferred for consideration as a
personal restraint petition under CrR 7.8(c)(2).4 CP 284-285. The
Court of Appeals also found that his claims in the CrR 7.8 motion

had already been considered and rejected in his direct appeal. CP

4 CrR 7.8(c)(2) provides:

Transfer to Court of Appeals. The court shall transfer a
motion filed by a defendant to the Court of Appeals for
consideration as a personal restraint petition unless the court
determines that the motion is not barred by RCW 10.73.090 and
either (i) the defendant had made a substantial showing that he
or she is entitled to relief or (ii) resolution of the motion will
require a factual hearing.



285-286. In the same order, however, the Court of Appeals found
that Basra’s CrR 8.3(b) motion was not properly transferred:

Basra objects to the transfer, noting that there is no

time limit in CrR 8.3 (b) and no provision for transfer

to this court. Because Basra is correct, his CrR 8.3(b)

motion must be remanded to the superior court for

consideration.
CP 283-284; see also CP 287 (“ORDERED that Basra’s CrR 8.3 (b)
motion . . . shall be remanded to King County Superior Court for
disposition.”).

Following remand to Superior Court, the Honorable David
Keenan expressly indicated he was not hearing or considering the
merits of Basra’s claims. RP 25. Rather, he would first determine
timeliness under CrR 8.3(b) and, if he determined Basra’'s motion
was timely, there would be an evidentiary hearing and argument on
the merits. RP 25-26, 36. In a subsequent written ruling, Judge

Keenan found that he had no jurisdiction to decide Basra’s claims.

CP 367. Relying primarily on State v. Pringle, 83 Wn.2d 188, 517

P.2d 192 (1973), Judge Keenan noted that CrR 8.3(b) only
authorized a court to dismiss a “criminal prosecution,” and he found
that the prosecution of Basra had concluded with entry of the

judgment and sentence. CP 367-368.



Basra timely filed a Notice of Appeal. CP 378-383.
Ultimately, the Court of Appeals determined the matter was not
appealable by right. However, the Court granted discretionary
review, noting that “the dearth of authority provides ground for a
difference of opinion” concerning any time limitations applicable to

a post-judgment motion under CrR 8.3(b). State v. Basra, Slip Op.

at 5.

Based primarily on this Court’s decision in State v. Pringle,

dictionary definitions of the term “criminal prosecution,” and the
subject matter of CrR 7.8, the Court of Appeals held that post-
judgment motions to dismiss are not available under CrR 8.3(b).

See State v. Basra, Slip Op., at 6-10.

Basra now seeks this Court’s review.

E. ARGUMENT
CrR 8.3(b) AUTHORIZES POST-CONVICTION MOTIONS
TO DISMISS BASED ON ARBITRARY ACTION OR

GOVERNMENT MISCONDUCT THAT PREJUDICED THE
ACCUSED’'S RIGHT TO A FAIR TRIAL.

The interpretation of a court rule is a question of law this

Court reviews de novo. State v. Robinson, 153 Wn.2d 689, 693,

107 P.3d 90 (2005). A court rule that is clear on its face is not

subject to interpretation; it means precisely what it says. Marquez



v. Cascade Residential Design, Inc., 142 Wn. App. 187, 192, 174

P.3d 151 (2007); State v. Gilman, 105 Wn. App. 366, 368, 19 P.3d

1116, review denied, 144 Wn.2d 1011, 31 P.3d 1185 (2001).

CrR 8.3(b) says the trial court “may dismiss any criminal
prosecution due to arbitrary action or governmental misconduct
where there has been prejudice to the rights of the accused which
materially affect the accused’s right to a fair trial.” (emphasis
added). Therefore, for those cases in which the right to fair trial has
been denied based on arbitrary action or government misconduct
(and those cases only), any criminal prosecution may be dismissed
— whether that prosecution has just begun, is in the middle, or has
resulted in a tainted conviction. There simply is no time constraint.

In decisions predating Basra’s, defendants were permitted to
file post-verdict and post-judgment motions under CrR 8.3(b). In

State v. Woll, 35 Wn. App. 560, 562, 668 P.2d 610 (1983), the

State argued the trial court was without authority under CrR 8.3(b)
to dismiss the case after jurors found Woll guilty. The Court of
Appeals accepted “[flor purposes of this appeal only . . . Woll's
contention that the trial court had authority to act under CrR 8.3(b)

even after return of the guilty verdict.” Id. at 564. In State v.



Longshore, 2 Wn. App. 2d 1052 (2018),° the defendant brought a
post-judgment CrR 8.3(b) motion to dismiss and appealed its
denial. Id. at *1. Although the denial was ultimately affirmed, it was
affirmed on the merits. The timing of the CrR 8.3(b) motion was not
perceived by the State or the Court of Appeals as a bar. Id. at *2-
*3.

In finding against Basra on this same issue, the Court of

Appeals relied on this Court’'s decision in State v. Pringle, where a

Superior Court judge refused to impose mandatory minimum
sentences based on deadly weapon and firearm findings, deleting
the findings from the judgment despite the defendant’s guilty plea
acknowledging their appropriate application. Pringle, 83 Wn.2d at
189. Interpreting former RCW 10.46.090, the predecessor statute
to CrR 8.3, this Court held that the statute “relates to the dismissal
of a ‘criminal prosecution’ and in no way authorizes a sentencing
judge to modify a criminal information after the conclusion of the
prosecution and after a valid plea of guilty had been entered.”
Pringle, 83 Wn.2d at 190; see also id. at 191 (“the prosecution had

been terminated”).

5 Under GR 14.1(a). Basra cites this unpublished decision for whatever
persuasive authority this Court deems appropriate.



The Pringle court properly found that refusing to impose
mandatory minimum sentences was not covered by the former
statute. Nor would it be covered under CrR 8.3(b). Notably,
however, the Pringle court was not asked to decide to what extent a
trial judge retains authority to dismiss the entire prosecution
(including any resulting conviction) based on a post-judgment
motion to dismiss. Indeed, it does not appear from the opinion that
the defense even addressed the meaning of “criminal prosecution”
under the former statute, focusing instead on efforts to convince
this Court the matter was not properly before it and that any
remand would violate double jeopardy. See Pringle, 83 Wn.2d at
193-195 (addressing defendant’s contentions). Yet, in Basra’s
case, the Court of Appeals erroneously and broadly held that,
under Pringle, “[a] criminal prosecution is no longer ongoing post-
judgment and therefore is not subject to dismissal under CrR
8.3(b).” Slip. Op. at 8.

The Court of Appeals also looked to several dictionary
definitions of the term “criminal prosecution” in an attempt to bolster
its conclusion that a prosecution ends with entry of the judgment.
Slip Op. at 6-7. But this Court has warned that, beyond dictionary

definitions, “[tthe meaning of ‘criminal prosecution’ must further be



determined from the statutory context in which it is used.” State v.

Ivie, 136 Wn.2d 173, 177-178, 961 P.2d 941 (1998); see also Utter

v. Dep’t of Social & Health Servs., 140 Wn. App. 293, 305, 165

P.3d 399 (2007) (rejecting a “mechanical definition” of the word
“prosecution” and giving “careful consideration to the subject matter
involved, the context in which the words are used, and the purpose
of the statute.”).

The purpose of CrR 8.3(b) is to provide a remedy for
arbitrary mismanagement or misconduct whenever there has been
prejudice to a defendant’s right to a fair trial. That purpose is fully
achieved only by permitting motions to dismiss both pre- and post-
judgment. And it is within this context that “criminal prosecution”
must be interpreted.

The Court of Appeals also. noted that CrR 7.8 provided post-
judgment relief on muitiple grounds, including “misconduct of an
adverse party’ or ‘[alny other reason justifying relief from the
operation of a judgment.”” Slip Op. at 9 (quoting CrR 7.8(b)).
Because CrR 7.8 is subject to rule-based and statutory time
constraints for collateral attacks, and CrR 8.3(b) is not, the Court of

Appeals reasoned that this was “further evidence” that CrR 7.8,



rather than CrR 8.3(b), was intended to cover post-judgment
challenges related to misconduct. Slip Op. at 8.
This, too, was error and conflicts with prior precedent from

this Court. In State v. Sonneland, 80 Wn.2d 343, 347, 494 P.2d

469 (1972), once again addressing the predecessor to CrR 8.3(b)
(former RCW 10.46.090), this Court held that the existence of other
legal avenues for dismissal of a prosecution is irrelevant to the
power of a court “to protect accused persons from arbitrary, albeit
infrequent, actions of some prosecutors” by dismissing under the
former statute. The Sonneland court also refused to “emasculate”
a trial court’s dismissal power by limiting the types of errors subject
to review or limiting the available record. |d. at 346-347. Under
Sonneland, the fact CrR 7.8(b) provides additional avenues for
post-judgment relief from government misconduct does not support
the Court of Appeals conclusion that it is the sole means for doing
s0. Sonneland rejects this conclusion.

Moreover, that CrR 8.3(b) is an exception to the usual time
limits for post-judgment challenges is not “further evidence” of its
inapplicability. CrR 8.3(b) does not stand alone as an exception in
this regard. See RCW 10.73.090(1) (time limit for collateral attack

on judgment does not apply where judgment invalid on its face or

-10-



court lacked jurisdiction); RCW 10.73.100(1)-(6) (six additional
exceptions to time limit). Like these other exceptions, CrR 8.3(b)
was intended to fall outside otherwise applicable time limitations for
post-judgment challenges when its narrow and specific
requirements are met.

Finally, the Court of Appeals used the language of CrR
8.3(a) and CrR 8.3(c) to support its conclusion that dismissal under
CrR 8.3(b) is not available post-conviction. Slip Op. at 9. But
neither subsection of the rule supports this conclusion.

CrR 8.3 (a) authorizes dismissal of “an indictment, information
or complaint” upon request by the prosecutor. By its terms, this
subsection is obviously limited to pre-judgment voluntary dismissals
of the charging instrument only. CrR 8.3(c) authorizes dismissal for
insufficient evidence “prior to trial,” an express time limitation on the
court’'s authority. In contrast, CrR 8.3(b) is broader and contains no
similar limitations. Unlike subsections (a) and (c), subsection (b)
permits dismissal of “any criminal prosecution,” whenever
prosecutorial misconduct or mismanagement has prejudiced the
defendant’s right to fair trial, including when dismissal will result in

reversal of a tainted criminal judgment.

-11-



Because the Court of Appeals published decision in Basra’s
case conflicts with this Court’s opinion in Sonneland (other avenues
of relief irrelevant to dismissal authority under predecessor to CrR
8.3(b)) and is arguably inconsistent with the Court of Appeals’ prior
decision in Woll (assuming “prosecution” continues post-verdict
under CrR 8.3(b)) review is appropriate under RAP 13.4(b)(1) and
(b)(2). Moreover, because the Court of Appeals opinion now
prevents all postjudgment claims under CrR 8.3(b) — wrongly
subjecting meritorious claims to strict and unintended time
limitations — this petition involves an issue of substantial public
interest. Review is therefore also appropriate under RAP

13.4(b)(4).

12-



F. CONCLUSION

Basra respectfully asks this Court to grant his petition,
review the identified issue, reverse the Court of Appeals, and
remand for an evidentiary hearing on the claims contained in his
CrR 8.3(b) motion.

DATED this _‘gm_jf day of‘ September, 2019.
Respectfully submitted,

NIELSEN, BROMAN & KOCH

A

2
DAVID B. KOCH, WSBA Noﬂ.zs(;z?@“\

Office ID No. 91051
Attorneys for Petitioner
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Respondent, ; DIVISION ONE
V. ; PUBLISHED OPINION
PARAMJIT SINGH BASRA, §
Appellant. §
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HAZELRIGG-HERNANDEZ, J. — Paramijit Basra was convicted of murder in
2012. Four years later, after resolution of his direct appeal, he filed a motion to
dismiss all charges under Criminal Rule (CrR) 8.3(b). He contends that the
superior court erred in finding this motion untimely because the criminal rule does
not contain an explicit time limit. Because the text and context of the rule indicate
that it was not intended to authorize post-judgment motions to dismiss, we affirm.

FACTS

In 2012, Paramjit Basra was convicted of murder in the first degree and
sentenced to 240 months in prison. This court affirmed his conviction on appeal,
but remanded to correct the period of community custody. The mandate
confirming termination of review issued on April 21, 2014. In 2016, Basra filed a
pro se motion for relief from judgment and sentence under CrR 7.8 and a separate

motion to dismiss all charges under CrR 8.3(b) in superior court. The court



No. 78282-7-1/2

construed both filings as motions for relief from judgment under CrR 7.8(c). It
found both motions to be time-barred by RCW 10.73.090 and transferred them to
this court for consideration as personal restraint petitions. Although we recognized
that ‘the superior court had treated the CrR 8.3(b) motion as an additional CrR 7.8
motion, because Basra opposed the transfer and accurately pointed out that CrR
8.3(b) did not contain an explicit time limit or provision for transfer to the court of
appeals, the motion was remanded back to superior court for consideration as
labeled.

On remand, the superior court appointed counsel for Basra and, after
briefing and oral argument, denied the motion to dismiss under CrR 8.3(b) as
untimely. The court found that it had no jurisdiction to decide Basra’s claims
because CrR 8.3(b) only authorized a court to dismiss a criminal prosecution, and
the prosecution had concluded prior to the filing of the motion. Basra appealed.
The parties briefed the issue of appealability as requested by a commissioner of
this court. Basra argued that this order was appealable as a matter of right under
RAP 2.2(a)(13). | The State disagreed but requested that this court grant
discretionary review under RAP 2.3(b) to clarify the proper way to handle such a
motion.

DISCUSSION

Lo Appealability

Basra contends that the denial of a post-judgment motion to dismiss under
CrR 8.3(b) is appealable as a matter of right because it meets the requirements of

RAP 2.2(a)(13). The State responds that the trial court’s decision was not a final

-2.
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order affecting Basra’s substantial rights because the court did not rule on the

merits of the motion.

Unless otherwise prohibited by a statute or court rule, a party may appeal
from any final order made after judgment that affects a substantial right. RAP
2.2(a)(13). A party seeking review must therefore show both (1) effect on a

substantial right and (2) finality. State v. Howland, 180 Wn. App. 196, 202 n.3, 321

P.3d 303 (2014).

The timing of the instant motion affects its appealability. Orders denying
pre-judgment motions to dismiss under CrR 8.3(b) are not immediately appealable

because they are not final. See State v. Wright, 51 Wn.2d 608, 609, 320 P.2d 646

(1958). Certainly, where a court has denied a CrR 8.3(b) motion made pre-trial or
even during trial, the matter may be considered as a part of the defendant’s direct
appeal after entry of judgment. Orif a pre- or mid-trial CrR 8.3(b) motion is granted,

therefore ending the prosecution, the State may appeal that final ruling.

Here, however, Basra presents a completely different set of facts and
procedural timeline. Basra does not point to any authority explicitly stating that the
denial of a post-conviction CrR 8.3(b) motion as untimely is appealable as of right
under RAP 2.2. In support of his position, he cites one recent unpublished decision
of this court in which we reviewed on the merits a trial court’s denial of a post-

judgment motion to dismiss under CrR 8.3(b). State v. Longshore, No. 77764-5-1,

slip op. at 4 (Wash. Ct. App. Mar. 5, 2018) (unpublished),
http:/lwww.courts.wa.gov/opinions/pdf/777645.pdf. However, the opinion noted

that we assumed for the pufposes of thé appeal that review of the trial court’s

-3-
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decision was proper under RAP 2.2(a)(13) because the State failed to challenge
the appealability of the decision. Id. at4 n.1. Because of the lack of argument from

the State, Longshore does not definitively resolve the question of appealability.

Basra relies on State v. Gossage in his argument for finality, contending that

this was a final appealable order because it left “nothing else to be done to arrive

at the ultimate disposition of the petition.” 138 Wn. App. 298, 302, 156 P.3d 951

(2007) (quoting In re Det. of Petersen, 138 Wn.2d 70, 98, 980 P.2d 1204 (1999)

(Sanders, J., dissenting)), rev'd in part on other grounds, 165 Wn.2d 1, 195 P.3d

525 (2008). In Gossage, this court found that denial of a post-judgment petition
for certificate of discharge. from restitution, early termination of sex offender
registration requirements, and restoration of civil rights was a final judgment
appealable as of right. |d. The court distinguished that case from those in which
the trial court retained continuing jurisdiction over the offender or conducted
scheduled review of the issues. ]Jd. Although the denial of the petition did not
prevent the defendant from petitioning again in the future, the court felt that this
‘mere potentiality” of a renewed motion differed from the certainty of future
proceedings in cases where review was scheduled. Id. at 302 n.7. On review, the
Supreme Court declined to address the issue of appealability because the State

failed to raise the issue in its answer or cross-petition. Gossage, 165 Wn.2d at 6.

The State argues that this order is not appealable under RAP 2.2(a)(13)
because the superior court did not reach the merits of Basra’s motion, and Basra
could theoretically file the same claims in a CrR 7.8 motion or personal restraint

petition. This argument appears to challenge the finality element by ah”alogizing

-4 -



No. 78282-7-1/5

this situation to a pre-judgment dismissal without prejudice. In a criminal
prosecution, a dismissal without prejudice within the statute of limitations is not
final “[b]ecause the legal and substantive issues are generally not resolved.” State
v. Taylor, 150 Wn.2d 599, 602, 80 P.3d 605 (2003). A dismissal without prejudice
“leaves the matter in the same condition in which it was before the commencement

of the prosecution.” Id. (quoting State v. Corrado, 78 Wn. App. 612, 615, 898 P.2d

860 (1995)).

In this case, the fact that the superior court did not reach the merits of
Basra’s motion makes the situation more akin to a dismissal without prejudice than
denial of a petition to discharge a restitution obligation, terminate a registration
requirement, and restore civil rights. A renewed motion or prosecution is a “mere
potentiality” in both instances but the dismissal of Basra's motion as untimely did
not resolve the legal and substantive issues contained within the motion. Because
the order does not satisfy the finality prong of RAP 2.2(a)(13), we hold that Basra’s

post-judgment CrR 8.3(b) motion is not appealable as a matter of right.

Basra and the State both request that this court accept discretionary review
if appeal as a matter of right is unavailable. When an act of the superior court is
not appealable as a matter of right under RAP 2.2, a party may seek discretionary
review of the act under RAP 2.3. “A notice of appeal of a decision which is not
appealable will be given the same effect as a notice for discretionary review.” RAP
' 5.1(¢). Because the parties agree that we should grant review and the dearth of
authority provides ground for a difference of opinion, we find that review is

appropriate.
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Il. Timeliness

Basra contends that the trial court erred in finding his CrR 8.3(b) motion to
dismiss to be untimely because the rule does not contain any explicit time limit.
CrR 8.3 governs dismissal of a criminal case. Section (b) of the rule provides that
“[tlhe court, in the furtherance of justice, after notice and hearing, may dismiss any
criminal prosecution due to arbitrary action or governmental misconduct when
there has been prejudice to the rights of the accused which materially affect the
accused's right to a fair trial.” CrR 8.3(b)

The appellate court reviews the interpretation of court rules de novo. State
v. McEnroe, 174 Wn.2d 795, 800, 279 P.3d 861 (2012). We analyze court rules
using the principles of statutory construction. Id. When intérpreting the rules, the
court aims to “ascertain and carry out the intent of the drafting body.” City of

Bellevue v. Hellenthal, 144 Wn.2d 425, 431, 28 P.3d 744 (2001). If the language

of a court rule is plain on its face, the court will give effect to that plain meaning
and assume it represents the writers’ intent. Id. To determine the plain meaning
of a statute or rule, the court should consider its text, the context of the statute or
rule, related provisions, amendments to the provision, and the scheme as a whole.

Columbia Riverkeeper v. Port of Vancouver USA, 188 Wn.2d 421, 432, 395 P.3d

1031 (2017).

CrR 8.3(b) does not define “criminal prosecution” or otherwise specify the
stage of a case to which it applies. Black's Law Dictionary defines “prosecution”
as “[a] criminal proceeding in which an accused person is tried.” Prosecution,

Black’s Law Dictionary (10th ed. 2014). Webster’s Dictionary defines “prosecution”
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as “the institution and continuance of a criminal suit involving the process of
exhibiting formal charges against an offender before a legal tribunal and pursuing
them to final judgment on behalf of the state or government.” Prosecution,

Webster's Third New International Dictionary (3d ed. 1983).

The Washington Supreme Court originally adopted CrR 8.3 in 1973,
superseding a statute that had previously outlined the criteria for dismissal of a

criminal case. State v. Rohrich, 149 Wn.2d 647, 653 n.3, 71 P.3d 638 (2003). The

predecessor statute provided that “[t}he court may, either upon its own motion or

upon application of the prosecuting attorney, and in furtherance of justice, order

any criminal prosecution to be dismissed.” State v. Pringle, 83 Wn.2d 188, 190,
517 P.2d 192 (1973) (citing former RCW 10.46.090 (1973), repealed by Laws of
1984, ch. 76, § 29). In Pringle, the sentencing judge, who had not presided over
the case when the guilty plea was entered, deleted language from the portion of
the j‘udgment and sentence containing the court's findings. Id. at 189. The judge
stated that he was acting within the court's power under former RCW 10.46.090.
Id. The Supreme Court considered the meaning of “criminal prosecution” under
the statute and found that the trial court was without jurisdiction under RCW
10.46.090 because “the prosecution had been terminated” upon entry of the
defendant’s voluntary plea of guilty. Id. at 191. A voluntary plea has the same
effect as a guilty verdict. [d. The court reasoned that the statute “relate[d] to the
dismissal of a ‘criminal prosecution’ and in no way authorize[d] a sentencing judge
to modify a criminal information after the conclusion of the prosecution and after a

valid plea of guilty ha[d] been entered.” Id. at 190.
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We agree with the superior court that the definition of “criminal prosecution”
applied in Pringle also applies to the term as it is used in CrR 8.3(b). A criminal
prosecution is no longer ongoing post-judgment and therefore is not subject to
dismissal under CrR 8.3(b).

Additionally, the Criminal Rules contain a separate section under which a
defendant can obtain relief from a judgment or order. A defendant may request
relief under CrR 7.8 on a number of bases, including “misconduct of an adverse
party” or “[a]ny other reason justifying relief from the operation of the judgment.”
CrR 7.8(b). This rule specifies time constraints for moﬁons on these grounds and
indicates that it is subject to the statutes governing the time for collateral attack.
CrR 7.8(b). Any action for post-conviction relief other than a direct appeal is
referred to as a collateral attack, including, among others, a personal restraint
petiﬁon, habeas corpus petition, and motion to vacate judgment. RCW
10.73.090(2). Any petition or motion for collateral attack on a judgment and
sentence must be filed within one year after the judgment becomes final, unless
the judgment and sentence is invalid. RCW 10.73.090(1). A judgment becomes
final when it is filed with the clerk of the trial court, when an appeliate court issues
a mandate disposing of a timely direct appeal, or when the United States Supreme
Court denies a timely petition for certiorari—whichever date is last. RCW
10.73.090(3). Untimely motions for relief from judgment must be transferred to the

court of appeals for consideration as personal restraint petitions. CrR 7.8(c)(2).

At oral argument, Basra conceded that the post-judgment motion to dismiss

under CrR 8.3(b) could be characterized as a collateral attack because it was not

-8-
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a direct appeal, but argued that the time limit in RCW 10.73.090 did not apply.
Relief by way of a collateral attack is extraordinary. In re Coats, 173 Wn.2d 123,
132, 267 P.3d 324 (2011). The bases and time for collateral attack are limited
because “[c]ollateral relief undermines the principles of finality of litigation,
degrades the prominence of trial, and sometimes costs society the right to punish
admitted offenders.” In re Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982).
Basra's contention that a post-judgment motion under CrR 8.3(b) is exempt from
the general time limits for a collateral attack is inconsistent with these principles.
The absence of a cross-reference to RCW 10.73.090 and related statutes in CrR
8.3 is further evidence that it is not intended to be a vehicle for post-judgment
collateral attack.

The surrounding provisions of CrR 8.3 support the conclusion that dismissal
under CfR 8.3(b) is not intended to be available post-judgment. Section (a) of the
rule allows the court to dismiss an “indictment, information or complaint” on the
prosecutor’'s motion. CrR 8.3(a). Section (c) explicitly sets out a procedure for pre-
trial dismissal “due to insufficient evidence estéblishing a prima facie case of the
crime charged.” CrR 8.3(c). The rule does not reference dismissal or vacation of
a conviction or judgment.

Despite the form of Basra's motion as a challenge under CrR 8.3(b), the
trial court did not err in initially treating the collateral attack as a CrR 7.8 motion
and transferring it to this court. On remand, when directed to analyze the motion
as labeled, the superior court properly found that Basra’s criminal prosecution

ended well before he filed this motion for dismissal under CrR 8.3(b). Because the
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criminal prosecution was not ongoing and Basra had not succeeded in reopening
the prosecution by, for example, prevailing on a CrR 7.8 motion, the superior court
did not err in dismissing the motion as untimely.

Affirmed.

WE CONCUR: ) W\bf/

T,
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